prosecutorial discretion to invoke federal jurisdiction, 5 and matters of proof pertaining to jurisdiction 6 have occupied the time of code drafters and critics alike.
But the impact of the proposed code on the extraterritorial application of the federal criminal law has largely been ignored. Few witnesses before Congress have addressed the issue, 7 undoubtedly due to the technical complexities of the subject and the relatively noncontroversial nature of the particular provisions. Some are obviously reluctant to discuss under what circumstances the federal criminal law should be applied to conduct committed at least in part outside of the United States when more visible and exciting issues occupy public attention.
This lack of attention is unfortunate. Although code sections relating to extraterritorial jurisdiction largely track existing caselaw, both the Senate and House bills would for the first time codify such judicially created principles. 8 Few other provisions in either S. 1722 or H.R. 6915 better exemplify the potential impact comprehensive codification can have on criminal law enforcement. What is important about the Senate and House bills in this area is not creation of new legal principles pertaining to extraterritoriality, but rather that statutory codification of these time-honored principles and the rules for their application are likely to result in changes in the nature and scope of extraterritorial jurisdiction.
I am not criticizing the changes; indeed, the changes are for the most part salutary and long overdue. But the decision of the drafters to codify for the first time the principles governing extraterritorial jurisdiction should be discussed and debated. Important, far-reaching results may result from codification. 9 For example, judicial determinations of when the federal criminal law should be given extraterritorial application, determinations now made on a case-by-case basis, are replaced in the Senate bill by a general, comprehensive provision delineating the 3030-34, 3328-61, 6013 (1979) 1722 , supra note 2, § 204; H.R. 6915, supra note 2, § 11 (c). The Senate bill addresses the issue of extraterritorial jurisdiction'in one comprehensive section; the House bill, while retaining a similar provision, also cites the extraterritorial basis for jurisdiction in each specific criminal provision found in the bill. This distinction between the two bills has important ramifications. See notes 48, 78 infra.
9 See text accompanying notes 77-87 infra.
[Vol. 72 nature and scope of such jurisdiction. ' 0 Because the proposed code expressly states for the first time congressional intent as to when and under what circumstances the federal criminal law should be given extraterritorial effect, it obviates, in large part, the need for courts to glean such intent by implication. In addition, the Senate bill, by specifically prohibifing the litigability of the government's decision to invoke extraterritorial jurisdiction," runs counter to recent trends in analogous areas of the law limiting the application of such jurisdiction. 12
II. GENERAL PRINCIPLES
In analyzing those provisions of the proposed code pertaining to extraterritorial jurisdiction, a critical distinction must be made between jurisdictional competence (the power and authority of a state to prescribe a rule of law) and jurisdictional enforcement (the decision of the state, in its discretion, to apply such prescriptions in an individual case).
1 3 The primary criticism directed at the proposed code's approach to extraterritorial jurisdiction involves the latter principle, and raises questions concerning when and under what circumstances the federal government should invoke such jurisdiction when it admittedly has the authority to do so.
The general principles underlying extraterritorial jurisdictional competence are outlined below, with a further review of the reasons critics reserve their chief arguments for the provisions of the code governing the discretionary exercise of such jurisdictions. 
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A. PRINCIPLES GOVERNING JURISDICTIONAL COMPETENCE The bases for the power of a state to invoke its extraterritorial jurisdiction have been categorized as territorial, nationality, protective, passive personality, and universal.
Territon'al
Every nation is considered to possess an absolute and exclusive power to regulate within its territorial boundaries.1 4 The implications of this principle for extraterritorial jurisdiction are twofold: first, such a principle may be invoked even though the effect of the conduct engaged in is not felt within the state;' 5 second, the objective territorial theory of jurisdiction extends this principle to all acts affecting a state regardless of where the acts occur. 16 Thus, the United States can prescribe a criminal penalty for homicide if someone plants a bomb on a plane leaving the United States even if the bomb does not explode until the plane has landed in France. Because the United States endorses the objective territorial theory ofjurisdiction, it recognizes the French government's concurrent right to assume criminal jurisdiction over the matter as well. This latter principle of objective territorial jurisdiction is of major significance in the proposed code; the appropriate exercise of jurisdiction based on this principle has in particular been the focus of much attention. 16 RESTATEMENT, supra note 13, § 18 reads:
Nationality
A state has jurisdiction to prescribe a rule of law attaching legal consequences to conduct that occurs outside its territory and causes an effect within its territory, if either (a) the conduct and its effect are generally recognized as constituent elements of a crime or tort under the laws of states that have reasonably developed legal systems, or (b) (i) the conduct and its effect are constituent elements of activity to which the rule applies; (ii) the effect within the territory is substantial; (iii) it occurs as a direct and foreseeable result of the conduct outside the territory; and (iv) the rule is not inconsistent with the principles of justice generally recognized by states that have reasonably developed legal systems. United States system of international law.' 9 A state may not, however, "direct a national to engage in activities without regard to harmful consequences to another state." '20 Protective This basis of jurisdiction concerns perceived injuries to national interests. It permits a nation to prescribe conduct, wherever committed and even if committed by a non-national, if such conduct is directed against the safety or the functioning of the government of the state. The limits of this principle remain unclear; it is aimed primarily at conduct which occurs outside of a nation's territory and which "threatens its security as a state or the operation of its governmental functions, provided the conduct is generally recognized as a crime under the law of states that have reasonably developed legal systems."
'2 1
Passive Personality
This theory of jurisdiction permits a nation to prescribe conduct based on the nationality of the victim, and is designed to allow a nation to protect its citizens anywhere in the world. The principle has an uncertain status in international law and has been challenged by the United States. 22 The most famous case involving the passive personality principle was the SS Zotu, ,,23 in which the Permanent Court of International Justice upheld a Turkish court's conviction of a French officer of a French merchant vessel which had collided with a Turkish ship, killing many Turkish nationals. France challenged the conviction as a violation of international law. Rather than pass on the validity of the Turkish argument that the nationality of the victims entitled it to assume jurisdiction the court upheld Turkish jurisdiction on other sibility. For example, which nation's law controls the activities of a foreign subsidiary, the state of incorporation or thestate where the controlling interest of the affiliate can be found? How much control is necessary for a state to assert such jurisdiction? Finally, to which nation do corporate directors owe their allegiance, 
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grounds. 2 4 The passive personality theory is asserted to protect individual citizens and is, therefore, distinguishable from the protective theory of extraterritorial jurisdiction, which is aimed at upholding governmental interests. Although many commentators disapprove of this principle of jurisdiction, 2 5 it has not entirely been rejected. For example, the Tokyo Convention, governing offenses committed on aircraft, is grounded in this theory. 26 Under it, a state may assume jurisdiction over offenses committed against a national or a permanent resident of the state.
7

Universal
The final principle of extraterritorial jurisdiction is a catchall. It is not based on nationality or territoriality but, rather, solely upon a nation's custody of the offender. 28 The theoretical basis of universality is straightforward: certain offenses are so dangerous or heinous that any state having custody of an offender may assume criminal jurisdiction. Crimes subject to the universal theory of jurisdiction are theoretically dependent upon "the law of nations" for their definition. 2 9 Such crimes are recognized as punishable by any state that apprehends the criminal, regardless of the situs of the acts, the identity of the victims, or the injured interests of the state. The United States recognizes piracy, 30 collision or salvage service on the high seas, 3 ' and fisheries conservation 32 as justifying universal jurisdiction. Recently, this principle has been extended to violations of human rights as well. 33 
B. PRINCIPLES OF ENFORCEMENT
Once it is determined that a nation may exercise extraterritorial jurisdiction, the question becomes whether such jurisdiction should be exercised in a particular case. A state may enforce any rule of law which Determining the appropriate discretionary exercise of extraterritorial jurisdiction gives rise to current problems. Today, no general federal statute spells out when Congress intends that a federal criminal law be given extraterritorial application; indeed, specific criminal provisions are usually silent as well.
3 6 Instead, courts are faced with the unenviable task of attempting to glean legislative intent from the individual criminal provisions.
In United States v. Bowman, 3 7 the Supreme Court, in validating a prosecution for defrauding a government corporation through acts committed on the high seas and in a foreign country, stated the governing principle for when federal criminal law should be given extraterritorial effect, The Court stated that, absent specific language in the statute itself, one must determine from the nature of the offense whether Con-34 RESTATEMENT, supra note 13, § 20. 35 Id § 40. Nowhere are the problems surrounding the discretionary exercise of extraterritorial jurisdiction more acute than in the area of the domestic antitrust laws. See cases cited in note 12 sufra. Recent legislation introduced in the United States Congress would exacerbate, rather than alleviate, the problem. See, e.g., S. 1246, 96th Cong., 1st Sess. (1979) (Oil Windfall Profits Act of 1979), which, for a ten-year period, prohibits the eighteen largest United States domestic oil corporations from purchasing certain companies. The bill expressly applies to foreign subsidiaries or affiliates under the "control" of a domestic parent. As introduced, and subsequently changed, S. 1246 would have made all foreign affiliates of domestic oil companies-even those not controlled by a domestic parent-subject to United States jurisdiction; H.R. 4661, 96th Cong., 1st Sess. (1979) (Cartel Restriction Act of 1979), which requires that any United States person or company-or any foreign subsidiary of a United States company-file a report with the Federal Trade Commission and Department of Justice whenever (1) it engages with a foreign competitor in specified restrictive business activity or activity "which may be construed to" relate to such restrictive business activity; (2) is required or requested by a foreign state to engage in such activity; or (3) knows that a foreign joint venture partner is engaged in such activity with its competitors. As drafted, H.R.4661 requires reporting which may be triggered by foreign conduct having no connection with, or effect on, any United States interest. The failure of federal courts to take into account considerations of comity can lead to retaliation on the part of dissatisfied foreign nations. But Bowman and subsequent caselaw point out the problems surrounding extraterritorial enforcement under current federal criminal law. Whether a federal criminal statute is to be given extraterritorial application depends on a judicial interpretation of congressional intent. Such intent may be murky or vague. Current federal law lacks a general statutory provision that specifies when and under what circumstances the exercise of extraterritorial jurisdiction is appropriate.
For the first time, however, provisions of the proposed code list in one place those federal crimes to be given extraterritorial effect and also create rules of construction for applying the principle of extraterritoriality in particular cases. Supporters and critics alike agree that the new code could have a pronounced impact on the way our federal courts decide whether a federal criminal law should be subject to extraterritorial jurisdiction.
III. EXTRATERRITORIAL JURISDICTION AND THE PROPOSED FEDERAL CRIMINAL CODE
Both the Senate and House bills codifying the federal criminal law directly confront the problem of extraterritorial jurisdiction. The Sen- [Vol. 72 ate bill contains a comprehensive provision delineating for the first time, and in one place, the nature and scope of extraterritorial criminal jurisdiction. 4 7 The House bill accomplishes the same goal, but in a somewhat different way. 4 8 Both bills would alter the Bowman principle whereby federal courts must attempt to determine congressional intent from the language and legislative history of a particular provision. Instead, both bills list the requisite circumstances to invoke such jurisdiction.
49
Section 204 of the Senate bill states that "an offense is committed within the extraterritorial jurisdiction of the United States if it is committed outside the general or special Jurisdiction of the United States" and falls within one of the eleven specifically enumerated categories listed in the section. 50 The first category requires that the offense committed be a crime of violence and that the victim or intended victim be a "United States official" or "federal public servant . . . performing his official duties" outside the United States. 5 1 This provision is based on the protective theory of jurisdiction as it prescribes conduct aimed, directly or indirectly, at undermining the government of the United States. Extraterritorial jurisdiction is deemed particularly appropriate in such cases.
The second circumstance relates specifically to the offenses of "treason or sabotage against the United States." ' 52 This language is consistent with existing law 53 and again is premised on the protective theory of jurisdiction.
The third situation is a comprehensive effort to safeguard the United States against those traditional offenses that can adversely affect or obstruct the operations of government. For example, section 204 reaches such offenses as "counterfeiting or forgery,' ''perjury . . in a federal official proceeding," "bribery or graft involving a federal public servant," "fraud against the United States," "impersonation of a federal public servant," or "any obstruction or impairment of a federal govern-47 S. 1722, supra note 2, § 204. 48 H.R. 6915, supra note 2, § 111(c). The House bill supplements the general jurisdictional provision found in the Senate bill by specifying in each particular offense section of the proposed code whether or not extraterritorial jurisdiction will apply. It thus promotes greater clarity by delineating exactly under what circumstances extraterritorial jurisdiction will be permitted in a particular case. This approach seems preferable to the Senate reliance on one general, comprehensive section. See text accompanying note 78 infa. 49 ment function, if committed by a national or resident of the United States." '54 This last, general clause is clearly grounded in the nationality theory of jurisdiction. The fourth paragraph pertains to international drug trafficking, specifically "the manufacture or distribution . . . of narcotics or other drugs for import into, or eventual sale or distribution within, the United States." '5 5 This provision expands existing law somewhat 56 and is designed to reach illicit drug trafficking, regardless of the nature of the drug or the location of the offense, if the ultimate destination of the drugs is the United States. The fifth provision involves "entry of persons or property into the United States." ' 57 This section simply reenacts existing law 58 and again reflects the protective theory of extraterritorial jurisdiction.
The sixth category reaches those offenses involving the possession of explosives "in a building owned by, or under the care, custody, or control of, the United States." 59 This provision is necessary in those rare situations where the government building is located outside the United States. 60 The seventh circumstance occurs when the criminal conduct "constitutes an attempt, a conspiracy, or a solicitation to commit a crime within the United States." 6 1 This provision looks to both the protective theory ofjurisdiction and the objective territorial principle for its justification. It is designed to reach those situations where criminal conduct is planned or initiated outside the United States with the understanding that the impact or result of the conduct will occur within the United States.
62
The next paragraph invokes extraterritorial criminal jurisdiction when the criminal conduct is engaged in: (1) "by a federal public ser-vant... outside the United States because of his official duties; (2) by a member of a federal public servant's household who is residing abroad because of such public servant's official duties, or (3) by a person accompanying the military forces of the United States. '63 This latter basis of jurisdiction is new law, designed to deal with the problem created by Supreme Court decisions prohibiting the exercise of court martial jurisdiction over civilians in peacetime. 64 This subsection also reaches former members of the armed forces stationed abroad at the time of the offense but who are ex-servicemen living abroad at the time of the actual prosecution. The provision closes a loophole created in Toth v. Quarles 65 by sanctioning the prosecution of former members of the armed forces whose crimes are not discovered until after they have ceased to be subject to military court martial jurisdiction; under this subsection the exercise of extraterritorial jurisdiction by civilian courts is permitted. A prerequisite for invoking such jurisdiction, however, is the absence of appropriate court martial jurisdiction over the offense at the time of the prosecution. 66 The next situation giving rise to extraterritorial jurisdiction is based on both the nationality and passive personality principles and exists when "the offense is committed by or against a national of the United States at a place outside the jurisdiction of any nation. ' 67 Rare exampies of where this subsection might be invoked would include Antarctica, an unclaimed island, or outer space. 68 An additional basis for extraterritorial jurisdiction listed in the code is a comprehensive provision allowing the exercise of such jurisdiction when "the offense is comprehended by the generic terms of. . . a treaty or other international agreement, to which the United States is a party. ' '69 This provision encompasses all treaty jurisdictions and renders unnecessary the specific listing in the proposed code of crimes covered by such treaties, for example, piracy 70 or terrorism. 7 '
The final basis for extraterritorial jurisdiction found in the proposed code is the most important. Section 204(g) of S. 1722 provides that extraterritorial jurisdiction may be invoked where "the offense is committed in whole or in part within the United States, the accused participates outside the United States, and there exists a substantial interest in federal investigation or prosecution. '7 2 This broad, general subsection merges considerations of both jurisdictional competence and principles of enforcement. Based primarily on the objective territorial principle, it is designed to encompass those situations where the impact or effect of conduct originating outside the United States occurs within the United States. It is, therefore, similar in theory to the effects doctrine, relied on frequently by courts in recent years to expand the extraterritorial scope of the federal antitrust laws. 73 The subsection is limited in scope, however, by the additional requirement that "there exists a substantial interest in federal investigation or prosecution. ' 74 This requirement, which, as already indicated, has no relation to jurisdictional competence, is designed to focus attention on whether or not a sufficient federal interest exists in a particular case to warrant the broad assertion of jurisdiction otherwise permitted under this subsection. 75 Although subsection (g) largely reflects traditional common law principles, 76 such caselaw has never before been codified. Concerned that the broad language of the subsection could lead to prosecutions in cases involving less than a substantial federal interest in exercising jurisdiction, the drafters expressly incorporated a substantial interest requirement into the jurisdictional provision itself.
IV. THE IMPACT OF THE CODE SECTIONS
The codification of circumstances warranting extraterritorial application of the federal criminal law in one comprehensive section 77 is the most important feature of the new code provision. No longer must the courts examine each specific criminal statute to determine congressional intent. Instead, the courts immediately examine the new code, determine whether any of the statutory jurisdictional bases have been met, and, if so, permit the exercise of extraterritorial jurisdiction in a particular case. The specific criminal statute being applied abroad need not be considered on this issue; instead, the code provides an independent basis for determining the extraterritorial application of such statute. This approach will probably expand extraterritorial jurisdiction.
Because numerous criminal -offenses in the proposed code may fall within the definition of any one particular extraterritorial jurisdiction subsection, courts can more easily justify the exercise of such jurisdiction. 78 The judicial inquiry will simply determine whether a substantive criminal offense falls within one of the extraterritorial jurisdictional bases found in section 204.
79
The expansion of extraterritorial jurisdiction is also more likely because of the interrelationship of section 204 and section 201 (b) (1) (B) . The latter section articulates a rule of statutory construction pertaining to extraterritorial jurisdiction; it eliminates the need to prove any other jurisdictional element otherwise found in a specific criminal provision of the new code, "if the offense is committed within the extraterritorial jurisdiction of the United States to the extent applicable under section 204. " 180 Such a rule could have interesting consequences. For example, reading section 204(g) and section 201(b) (1) (B) together, one can envision situations where a person outside of the United States could be prosecuted for committing an offense "in part within the United States" regardless of whether the section delineating that offense makes any reference to jurisdiction, extraterritorial or otherwise. The court need only be satisfied that the alleged criminal conduct occurred "in part" in the United States. 8 1
Nor does the statute indicate that the discretionary exercise ofjurisdiction in such a case would be litigable. As noted above, the code expressly provides that "an issue relating to the propriety of the exercise of • . . federal jurisdiction over an offense . . . may not be litigated. ' 8 2 This is, of course, current law; courts have a very limited function in reviewing decisions whether or not to institute a federal prosecution. 8 3
78
The differences between the Senate and the House code bills now take on added significance. Although both bills have general provisions pertaining to extraterritorial jurisdiction, the House bill refers to such jurisdiction in each specfc criimnal provision where such jurisdiction is cognizabe. The Senate bill does not have such specificity. Thus, in the Senate bill, courts may construe the broader language of § 204 in such a way as to expand the number of specific criminal offenses encompassed within any subparagraph of § 204. S. 1772, supra note 2, § 204.
79 Ironically, the judicial inquiry will likely shift from consideration of the extraterritorial implications of a specific crime, to an examination of Congress' intent as to which federal crimes are encompassed within the general language found in a particular subparagraph of § 204. Id 80 S. 1722, supra note 2, § 201(b)(l)(B). 81 It bears repeating that what is of particular importance here is not the development of any new substantive legal principle governing extraterritoriality, but rather statutory ratification of existing legal principles. Congress in effect confers its imprimatur on existing caselaw principles, and by so doing, raises interesting questions about the day-to-day application of the new statute. But such judicial restraint is not the rule when the discretionary exercise of extraterrilorial jurisdiction is involved. Rather, the federal courts, recognizing the need to avoid conflicts among the laws of foreign nations and the United States will examine the exercise of discretion and selectively enforce statutes when necessary. 84 Yet, a judicial determination of whether or not a "substantial interest" exists under the proposed code to justify the exercise of extraterritorial jurisdiction is specifically made nonlitigable in section 205(e).
This apparent congressional determination precluding judicial review of the exercise of discretion in such situations is tempered by the legislative history accompanying section 204. 85 The drafters recognized that a statutory provision barring such review would be unwise and contrary to existing caselaw.
8 6 The legislative history expressly states that the Congress "does not intend that section 205(e) override or otherwise effect the doctrine of comity as developed by the federal courts."
'8 7
Thus, despite clear statutory language to the contrary, it appears that section 205(e) would not apply to situations involving judicial review of the discretionary exercise of extraterritorial jurisdiction, at least insofar as traditional considerations of comity are involved.
VI. CONCLUSION
The treatment of extraterritorial jurisdiction in the proposed federal criminal code suggests how comprehensive codification can have an impact on the enforcement of the federal criminal law. Nothing revolutionary or precedent-shattering would result from the proposed code's approach to the extraterritorial jurisdiction if the determination of extraterritoriality would continue to be on a case-by-case basis through interpretation of specific criminal statutes. The principles spelled out in sections 201, 204 and 205, as modified by the legislative history, track existing law. What is new to the federal criminal law, however, is the notion that such general principles of extraterritoriality should be codified, and that a general rule of construction should be created. The proposed code would, for the first time, offer a shorthand method for
